status of laid off miners.  As set forth above, the collec-
tive bargaining agreement gives the laid off miner several
very important rights, including placement on a recall pan-
el, the right to opt for certain jobs, and the right to in-
voke the grievance procedure.  Also, accrual of seniority
continues as does continuous employment with one employer.
I have considered arbitration decisions which are in con-
flict over whether the employment relationship continues or
is severed in the lay off situation.  I do not find them
particularly useful or instructive and in any event, I
believe that the instant cases should be decided in light of
the purposes and goals of the Mine Act.  I conclude that the
laid off miner is certainly in a position far different and
more advantageous than just anyone seeking employment in the
mines.  Moreover, some of the laid off miners' rights such
as accrual of seniority and computation of continuous em-
ployment with one employer go beyond giving preference in
applying for a job.  The laid off miner clearly is more than
just a preferred job applicant.  I conclude that the rights
accorded a laid off miner under the collective bargaining
agreement contain indicia of an ongoing employment relation-
ship sufficient for him to be considered a miner within the
purview of sections 115 and 105 (c) of the Act.  I have not
overlooked the definition of "miner" in section 3 (g) of the
Act.  In view of the pertinent provisions of the collective
bargaining agreement and the overriding purposes of the
training provisions of the Act, I conclude that for present
purposes, the laid off miner must be considered an indivi-
dual working in a coal mine.  That is where he would be if
not for an interruption caused through no fault of his own.

I have, of course, considered the decision of the Com-
mission in Secretary of Labor v. Emery Mining Corporation,
5 FMSHRC 1391 (1983) which has been discussed and analyzed
at length by the parties.  That decision which the Commis-
sion itself confined to the facts presented, is distin-
guishable from these cases because it involved, miners who
were "strangers" in that they had no previous relationship
with the industry or the employer.

To the extent that the conclusions expressed herein may
be inconsistent with the Judge's decision in United Mine
Workers of America, etc. v. Peabody Coal Company, 4 FMSHRC
1338 (1982) , I decline to follow it.

Accordingly, I conclude that the operator -discriminated
against the named Complainants in KENT 82-105-D, KENT 82-
106-D, and LAKE 83-69-D, by violating their statutory rights
regarding training.  These Complainants must now be given
the jobs they originally would have been given (or compar-
able jobs) and must be awarded appropriate damages.
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